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New conduct requirements for offline sale of complex 

products 
Fiona Fong and Sarah Lau  

 

On 4 October 2018, the Securities and Futures Commission (SFC) published its Consultation Conclusions on 

Offline Requirements Applicable to Complex Products (Conclusions). The consultation, which was launched 

on 28 March 2018, focused on proposed amendments to the Code of Conduct for Persons Licensed by or 

Registered with the SFC (Code of Conduct) in relation to additional requirements for the sale of complex 

products. The revisions to the Code of Conduct are expected to come into effect on 6 April 2019, to coincide 

with the implementation of the SFC’s Guidelines on Online Distribution and Advisory Platforms (Guidelines). 

 

Amendments to the Code of Conduct 

 

The new provisions aim to better protect investors by requiring intermediaries to: 

 

 perform a suitability assessment on the investor for an offline transaction in a complex product; 

 

 provide information to the investor on the key nature, features and risks of the complex product; and 

 

 provide a warning statement to the investor.  

 

These requirements align with those under the Guidelines, which are applicable to the online sale of complex 

products. 

 

Classification of complex and non-complex products and disclosure obligations 

 

The SFC emphasized that the responsibility to classify products as non-complex or complex lies with 
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intermediaries who should exercise due skill, care and diligence in making its determination, having regard to 

the Guidelines and the non-exhaustive list of examples provided by the SFC. The SFC clarified that complex 

products are not restricted to derivative products: non-derivative products with terms, features and risks which 

are not reasonably likely to be understood by retail investors would be treated as complex products and subject 

to the suitability requirement regardless of the risk. The Conclusions provide examples of features to be 

considered for investment products such as high yield bonds and bonds with multiple credit support providers. 

 

Where determined as a complex product, disclosure of minimum product information and warning statements 

should be made on a transaction-by-transaction basis, at the time of sale, irrespective of whether a solicitation 

or recommendation has been made. Exemptions may however apply if the intermediary is serving an 

Institutional Professional Investor or Corporate Professional Investor provided that it complies with its 

obligations under the Code of Conduct. 

 

 

New SFC AML Guideline effective 1 November 2018 
Lavita Pong 

 

On 12 October 2018, the SFC issued the Consultation Conclusions on Proposed Amendments to the (1) 

Guideline on Anti-Money Laundering and Counter-Terrorist Financing (Current Guideline) and (2) Prevention 

of Money Laundering and Terrorist Financing Guideline Issued by the Securities and Futures Commission for 

Associated Entities (Guideline for AEs). 

 

To address concerns over the revised guidelines coming into effect on 1 November 2018, allowing little lead 

time for implementation, the SFC has indicated that it will take a pragmatic approach and take into account a 

licensed corporation’s implementation plan. 

 

The name of the Current Guideline will be changed to Guideline on Anti-Money Laundering and Counter-

Financing of Terrorism (For Licensed Corporations) (New Guideline) to make it clear that it is applicable only 

to SFC-licensed corporations. The guideline for authorized institutions, which is issued by the Hong Kong 

Monetary Authority, will be renamed as the Guideline on Anti-Money Laundering and Counter-Financing of 

Terrorism (For Authorized Institutions). 

 

A tracked-changes version, showing differences between the Current Guideline and the New Guideline, is 

available at Appendix 2A of the Conclusions. Clean copies of the New Guideline and revised Guideline for 

AEs were gazetted on 19 October 2018. 

 

The SFC has made various changes or clarifications to what was originally proposed in the July Consultation 

Paper. The final key changes relating to customer due diligence (CDD) include: 

 

 Providing the framework for flexibility to use technology in non-face-to-face customer identification and 

verification 

 

 Expanding the list of politically exposed persons (PEPs) to include international organization PEPs 

 

 Providing new guidance to determine whether to apply or continue to apply the additional measures to 

a high risk relationship with a domestic or international organization PEP who ceases to hold a 

prominent (public) function 

 

 Removing the mandatory requirement to conduct a company search for corporations 

 

 Dropping address proof requirements 
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The SFC has also indicated that it will keep in view the need to provide additional guidance on the money-

laundering / terrorist financing risk assessment of new technologies taking into account any relevant future 

guidance issued by the Financial Action Task Force (FATF), such as the result of the public consultation on 

Draft Risk-Based Approach Guidance for the Securities Sector on 6 July 2018, as well as future technological 

developments. 

 

It is advisable to review your firm’s existing AML framework in order to:  

 

1. Assess whether to establish or amend the steps in taking on clients online or in other non-face-to-face 

account opening situations. 

 

2. Revise the AML policies and procedures so they are aligned with the new requirements, such as 

ongoing CDD (see Chapter 5 of the New Guideline). The SFC has repeatedly reminded the industry 

that AML / CDD compliance is one of its focuses during on-site inspections. The latest reminder was in 

a 31 August 2018 circular entitled AML / CFT measures and controls inspection findings.  

 

3. Conduct additional AML training to cover the New Guideline, and the resulting revisions to internal 

policies and procedures. 

 

We have prepared an overview of key changes to the SFC’s CDD requirements to assist clients with 

implementation. Please inform your usual contact at Deacons if you would like a copy. 

 

 

The SFC’s green finance strategy – impact on asset 

managers 
Siew Tin Tee 

 

On 21 September 2018, the SFC announced its strategic framework for the development of green finance in 

Hong Kong. 

 

According to the SFC, “Globally, green finance has gathered momentum since the 2015 Paris Agreement on 

climate change, which calls for “making finance flows consistent with a pathway towards low greenhouse gas 

emissions and climate-resilient development””. Various policy measures have been developed by regulators 

and stock exchanges around the world to support the development of green finance. 

 

One of the key areas that regulators have been focusing on is sustainable investing and asset managers’ 

integration of environmental, social and governance (ESG) factors into the investment process. As awareness 

increases, investors, especially institutional investors, are increasingly taking into consideration ESG factors 

in their selection of investment products. The main challenges faced by investors and asset managers as set 

out in the SFC’s framework are: 

 

(i) lack of quality and comparative ESG data due to different disclosure requirements – the SFC has made 

it a priority to enhance listed companies’ disclosure of environmental information; 

 

(ii) insufficient disclosure on whether and how asset managers conduct sustainable investing; 

 

(iii) ESG preferences not being addressed in client suitability assessments; 

 

(iv) lack of clarity on the duty of asset managers with respect to the consideration of sustainability factors 

and risks in the investment process; and 
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(v) risk of “greenwashing” – there is a concern that asset managers may market themselves as “green” or 

“sustainable” but do not sufficiently integrate these factors into the investment process.  

 

The SFC notes that authorities are starting to provide regulatory support for the development of sustainable 

investing, including its own Principles of Responsible Ownership (as discussed in our previous article). 

 

As a first step in its action agenda for Hong Kong asset management, the SFC plans to conduct a survey of 

asset managers and asset owners on four major aspects of sustainable investing – (i) their commitment; (ii) 

the investment process; (iii) post-investment ownership practices; and (iv) reporting of ESG performance. The 

survey will cover asset managers of different types and sizes and with different investment strategies. The 

SFC will then consider appropriate policies, codes and guidance with a view to obligating asset managers to 

disclosure how and to what extent ESG factors, especially environmental factors, are integrated into 

investment decisions. 

 

The SFC will also work with organisations such as the CFA Institute and the United Nations Principles of 

Responsible Investment to provide education and information to the industry on how to integrate ESG factors 

into the investment process. 

 

 

Launch of UK-HK mutual fund recognition 
 

The SFC and the UK’s Financial Conduct Authority issued a memorandum of understanding on 8 October 

2018 establishing a bilateral framework for mutual recognition of cross-border fund offerings to retail investors 

in the UK and Hong Kong. Details of this streamlining of processes are available in our client alert of 11 October 

2018 and the following bulletin by Lora Froud and Matthew Ridgway of London-based law firm Macfarlanes: 

 

The UK and Hong Kong agree mutual recognition regime for retail fund offerings 

 

 

Mainland China briefing 
Yang Shen and Anita Hu  

 

AMAC filing requirements for SFC-licenced corporations providing investment advisory activities 

 

Further to our previous article on SFC-licensed corporations offering investment advisory services to PRC 

investors, the Asset Management Association of China (AMAC) released the Circular on the Record-filing for 

Hong Kong Institutions Offering Consulting Services for Investment in Hong Kong Stocks (the Circular). It 

was issued on 19 September 2018 and is available here in Chinese. The Circular specifies the filing 

procedures and requirements for the initial filing; the requirements for making a filing upon a material change 

(including without limitation, the change of the controlling shareholder, the change of a responsible officer and 

any punishment received due to a major violation of laws and regulation) within seven working days; and the 

requirements for making annual filings within six months after the end of each calendar year. The Circular 

provides a practical roadmap for SFC-licensed corporations’ provision of securities advisory services on Hong 

Kong-listed companies to PRC clients. 

 

CBIRC releases measures on supervision and administration of wealth management business of 

commercial banks 

 

On 26 September 2018, the China Banking and Insurance Regulatory Commission issued the Measures for 

the Supervision and Administration of Wealth Management Business of Commercial Banks (the Measures) 

https://www.deacons.com.hk/news-and-insights/publications/sfc-adopts-principles-of-responsible-ownership.html
https://www.deacons.com.hk/news-and-insights/publications/launch-of-uk-hk-mutual-fund-recognition.html
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https://www.deacons.com.hk/assets/Images/News%20and%20Insights/Publication/2018/20181023_FSPG-The%20UK%20and%20Hong%20Kong%20agree%20mutual%20recognition%20regime%20for%20retail%20fund%20off....pdf
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(available here in Chinese) which became effective on the issue date. The Measures aim to provide unified 

supervision standards for asset management products and promote the healthy development of banks’ wealth 

management businesses.  

 

The Measures provide for strict division between public and private wealth management products; 

strengthening of management of investors; strengthening of information disclosure and investor protection; 

standardization of product operations and compliance; implementation of centralized product registration; 

standardization of the operation of fund pools to prevent “shadow banking” risks; and strengthening liquidity 

risk management and control. 

 

 

SFC compliance and licensing hints 
Rebecca Yip 

 

You can't have it all – Type 1 business plans 

 

The scope of Type 1 (Dealing in Securities) activity is very broad: it includes trading stocks for clients, buying 

and selling mutual funds and unit trusts for clients, and the placing and underwriting of securities. However, 

the SFC often imposes conditions on licences, designed to limit the scope of a company’s Type 1 activities 

according to the business plan submitted with the licence application. For example, if a company has a 

condition on its Type 1 licence to only deal in collective investment schemes, it cannot trade stocks for clients. 

Furthermore, a company with an unconditional Type 1 licence should consider whether its existing or planned 

Type 1 activities fall within the scope of its business plan as filed with the SFC. If a company’s activities are 

not accurately described in the business plan, it should notify the SFC, in addition to ensuring that it has 

appropriate resources and internal control policies for any new activities. 

 

Keep the SFC notified  

 

Speaking of notifying the SFC, the SFC issued a reminder on 14 September 2018 about compliance with the 

notification requirement under paragraph 12.5 of the Code of Conduct. This reminder is different to the one 

issued by the SFC in May 2015 which mainly focused on the Securities and Futures (Licensing and 

Registration)(Information) Rules (see our coverage then). In the latest circular, the SFC reminds licensed 

companies to notify it of any actual or suspected material breaches or non-compliance of any law, rules, 

regulations and codes administered by the SFC as soon as practical upon identification, and not after the 

completion of internal investigation, obtaining legal advice or taking remedial action. When it comes to actual 

or suspected material breaches or non-compliance, time is of the essence. Licensed companies may wish to 

revisit their incident identification, escalation and reporting processes. 

 

 

Recent publications 

 

China passes new e-commerce law - a “safe harbour” with Chinese characteristics 

 

Employment law update: Hong Kong and Singapore 

 

Civil partner and same-sex spouse now eligible for dependant visa 

 

Substantial changes to the PRC Individual Income Tax Law 

 

2018 Policy Address – how it affects employers and employees? 
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Stock Exchange proposes to suspend issuers with disclaimer or adverse audit opinions 

 

Launch of UK-HK mutual fund recognition 

 

Stock Exchange explains notifiable/connected transaction rules relating to lease transactions of listed 

issuers adopting HKFRS/IFRS 16 

 

Whistleblower protection in Hong Kong - the sooner the better! 

 

Whilst every effort has been made to ensure the accuracy of this publication, it is for general guidance only and should not be treated as a substitute  

for specific advice. If you would like advice on any of the issues raised, please speak to any of the contacts listed.  
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Jane McBride 
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+852 2825 9213 

 
Su Cheen Chuah 
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+852 2825 9651 

 

Jeremy Lam 
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+852 2825 9732 

 

Taylor Hui 
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+852 2826 5368 

Alwyn Li 
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Rory Gallaher 

rory.gallaher@deacons.com.hk 

+852 2825 9697 

 

Fiona Fong  
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+852 2826 5316 

 

Want to know more?  
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